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ABATEMENT. 
See Banks, 3. — 
_ACTION. 


a ive 


See Grind ri, 4, 5, 
“APnRARATORS, sex TORS, 


1. The mere fact that the action seach out of hen coun 
ty, is not a sufficient reason for refusing administration. 
Barksdale 8. Cobb, Ordinary....-.++.0: ee toeogeraccssen | 


2. The refusal to grant letters. pendente lite, is is a judicial ; 
act; ‘and to reverse it, appeal and not mandamus, is 
the proper remedy. , Ibid. ' 


8. An admiinistrator’s deed need note recite the order for re 
Sale: It must be in evidence however. Brown et al. 
v8. ee et he laditinesenininnaan ginuiceemnmsmiiasniaeti eeeee 


4. The inoticovof sale wnt? tobe given at the court- 
house door; is, in its nature, perishable; and secondary 
evidence may be given of its contents, at any time, 
without further foundation, -as to loss: . Ebtd:  - - 


5. The Act of 1845, giving the administrator de bonte 
non an account against previous administrater, does not. 
divest legatees and creditors of thei right to an: ac- 
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count from the same. Knight, adm’r, vs. Lasseter, 
adm’r eeeecce SCOeeereeeeereseeeeseseeeseee Peesereesscssssesesseees 150 


6. When an executor or administrator sues on a debt con- 
tracted with him, he may declare on it individually, or 
in his representative character. Daniel and Wife vs. 
Hollingshead and anetior.. iubsaisguanaatnaentinenbanesene .. 190 


7. In the latter case, he should state, in his petition, that, 
it is due him “as executor”. bid. = 


8. When he sues individually, and obtains judgment and 
exeeution, on which there is a return of “nulla. bona”, 
and execution for cost is issued by the officers of Court, 
such ‘execution cannot be levied . on property in the 
hands of‘ar heir, received by liim in settlement with 
the administrator. The title of the heir i is not divested 
apa sueh ar and —_ I = | 


9. A Court of mais will not ws bates with the due ad- 
ministration of assets in the hands of an executor or 
administrator, updri slight grounds. To justify it, the _ 
bill should show good’ and’ substantial reasons to fear 
some probable injury at least to the rights and inter- 
est of the complainant. Ashburn by pro. am. vs. Ash- 
bur and ANOENET.ooeiecvssegsevsecnserernnsseeeseecsenes pete 218 


10. An administrator de bonis non, cum testamento an- 
nexo, has no authority to sell or convey titles to lands 
moe Gopal ta.sil.sk. Yoteote Ibid. 


11. Where the same person is. ardminiotretet, with the will 
annexed, as to the personalty, and administrator caete- 
rorum, as to the tealty,’an order to-sell the land should 
be granted to him in his latter character, and: the ad- 
vertisement should follow the order. ‘ Ibid. ; 
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See Constitutional Law, 12;. Bguity, 1; Equity hat- 
ing and Practice,:18; Evidence, 1,'2, 8. 


ADVANCEMEN TS. 





See Evidence, 1, 2. 


- 


AMENDMENT. 

1. A motion to amend, made after a case has “gone to 
the Jury”, ought, on payment of costs by the movant, 
to be allowed, unless the party opposing the motion, 
will state on oath, or his Attorney at law will state’ in 
his place, that such party will be taken by surprise and 
will be less prepared for trial, iri consequence of 'the 
amendment, if allowed.’ Taylor and Wife vs. Smith... T 


ASSIGNMENTS. 
1. A marriage callin is not within the Act of 1818, | 
prohibiting assignments preferring some creditors to 


others. Marshall vs. Morris........csesceererssereeess 368 


2. By that Act, an assignmer.t from which any creditor 
is excluded, is void, as to him. Dawson vs. Figueiro.. 610 


See Bond, 3. 





ATTACHMENTS. 

1. Stock in a corporation is not subject to be levied on 
undef an attachmént against the owner of the stéck. 
Haley vs. Reid....... peaeaess: <os seveeeesees :sedeaeohenretaed 487 

ATTORNEY AT LAW, 


1. Is a competent witnéss under the Act of 1850, to prove 














the giving of netice to-sue other parties to the plain- 
tiff in the cage, who is the holder of the note. -@ol- 
aici ssihaptgunticaiinanicesannn seeeeeeeeees 


BAILMENT. 


1. A loan is the bailment of an article for a certain time, 
to be used by the borrower ‘without paying for the 
a a it. I 5 ois soccc ce piictedisscccssacess see 


2. The borrower is bound to take ‘good care of the thing 
borrowed; to use it according to the intention of the 
lender; to restore it at the proper time, and to .re- 
store it in a proper condition. bz. 


3. The iat must return the increments or offspring 
of the thing lent. did. 


4. A loan being strictly gratuitous, the lender may termi- 
nate it whenevér he pleases. did. 


5. The thing loaned is to*be restored to the lender unless 
it has been agreed that the restitution shall be to 
some other person. If the. lender be dead, it is to 
be restored to his personal representative, if known. 
Ibid. 


6. During the loan, nothing passes tothe borrower but a 
mere right of possession and user. Ibid. 


7 Trespass or = trenec will hei in favor of the lender against 
a third person who has obtained a wrongful posses- 
sion, or has made @ wrongful conversion of the thing 
loaned. bid. 


See Common Carriers; Loun; Principal and Agent. 
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1. Ina suit against a re for the ultimaté  redemp- 
tion of the bills of'a‘bank: Held, that the best rule is, 
that a return of “nulla bona” on an execution against 
the assignee of the corporation, should not be consid- 
ered conclusive against the stockholder, unless due 
and proper notice be previously given him that the 
fi. fa. is placed in the Sheriff’s hands, with: ‘instrue- 
tions to levy. Lane v8. Harris...., a Aine 217 


2. In nna against a stockholder ihe is bound for, the 
wtimate redemption of the bills issued by a bank, “in 
proportion to the amount of shares and the value 
thereof, that each individual or company may hold in 
said bank, in the same manner as in common actions . © 
of debt”, where the record. does not show that there 
are any other bills of said bank due and unpaid, or 
that there has been any other recovery against this 
stockholder upon. bills of the bank : Held, that the 
bill-holder is entitled to recover the whole sum cldim- 

) ed by him, if it do not exceed the amount of stock 
owned by the defendant: Held, also that should any 
other action be brought ggainst the same stockholder 
on bills of the bank, whenhé has redeemed bills to the 

‘extent of his stock, he may plead’ such payment, in 
bar of any further recovery against him. did. 


3. The 8th rule of the Act of Incorporation of the Com- 
mercial Bank of Macon provides that the . debts 
which the corporation shall at any time-owe, shall 
not exceed three times the amount.of the stock paid 
in, over and above the deposits in their vaults; and 
that in case of excess; the directors; under whose ad- 
ministration it shall happen, shall be liable for the 
same in their individual, natural and private capa- 

VOL. XvI-T9 ’ GAR Outer E 














cities, in an action of debtyto be brought against 
them, their or any of their heirs, executors or admin- 
istrators, in any Court of Record of the United States 
having competent jurisdiction of the subject, by any 
creditor of the corporation ; arid may be prosecuted 
t jodguicnt and ‘execution, any condition or cove- 
hant or agreement to the contrary notwithstanding : 
Held, that dn action brought: under this rule against 
certain directors who were guilty of an over-issue, did 
not abate by the expiration of the charter by its own 
limitation during the pendency and before the termi- 
nation of the suit: Held also, that a creditor of the 
éerporation’ is’ entitled’ to recover the amount of his 
debt or demand, and not the entire exeéss iu nee 
Mosler ot al. vs.” — and -_ Ret AE 


See Bit 8 Backinge, Principat and Agent, 1, 2, 3. 


np BANRRUPN LAW. 


qa Lo 


1A ail contract a ‘the Re and re-sale of the 
dand of the defendant, the progeedsto be applied to. 


the extingujshment of, the judgment 1 under which the 
property. was, sold,-i is. not such an interest as would 
vest in. the assignee in bankruptoy under the Aét of 


‘1841, White vs. Crew, sane -nat*s ane wale tes enerye 


“*  BASTARDY. 


1. A bastardy’ bond is intended'for the .protection‘of the 


county ds @ county’; and there is no breach of it un- 
tit the ‘child has become-chargeable to the ‘county. 
The rane ip v8iJvd. we Bb Alc evescerevers 


2. By our pra law ion the Justices of the Inferior 
Court have the -right to- inquire into the circumstan- 
o@s of the poor; to‘elect whom they will treat.as.a 
pauper, and who shall become chargeable to the coun- 





289 


416 











ENDEX. 627 


ty: ‘and until it has done so by some act or order, to 


pefson. can properly be said tobe’ thus chargeable. 

Ibid. an 

8. The proper ‘evils’ hat a ‘pustard ofita } has becorhe ” 
chargeable to the county, is to. be found inthe: pay- 
ment, by the Inferior Court, of expenses after refusal -. 
or failure of the putative father to .pay ’ the game, or 


the erating. of’ ani order for such payment: Bbid. 
prt OF EXCHANGE, 


1. Payable to. ad indorsed ‘by | CAB, “Cash,” . ig “prima 
facie the indorsement of = bank, and not, that of AL 
B. Colling v8. _ Toknéon... saeeenegbeneeveaegedege 458 


1. A bond under seal. is, by the, laws .of South Carolina, : - 
trapsferrable, ,by indorsement: i in. blank, not’ under 
_ seal. Prigleau uae W. B. Be Baskets juvoies.cssis 582 


2. A pawer ofvhitemen to tenner. einer need not. 
be. wader ; seal. Abid y of 


3. Where the original payee sled ipanatiered teh a ein ay 
which had been again transferred by the assignee : 
Held, that an-entry ef.satisfaction, by the payee, in 
the Secretary of State’s Offiee at Charleston, could: 
not operate to defeat the rights ef third persons dere - 
ved under such assignment. J salt 


Si tih et 


1. The Mayor and City Council of asin: in aceusing, 
trying and dismissing their Marshal, under and by an- 
thority of their charter and ordinanées, upon @ charge 
of mal-practice'in office, actéd as a “judicatory”, in the 
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contemplation of the Constitution; and hence, the writ 
of certiorari lies,to them. Lhe Mayor, gc. va. Shaw. 172 


2. The provisions of the Judiciary Act of 1799, as to cer- 
tiorars, refer to the writ, when directed to the Inferior. 
Courts proper, and to them Pe, Ibid. 


8. Under thé Act’ of 1887, giving summary jurisdiction 
to the Justices of the Peace of the City of Savannab, 
over a certain class of cases not exceeding $80, in 
amount, exceptions must be taken to the judgment of 
the Court, at the time it i8 pronounced, as required by 
the Act of 1831, when the same clags ,of cases were 
tried before the Mayor’ or Judge: of the, City Court; 
otherwise, thé party will not be entitled to a certiorari, 
as provided by the latter Act. ' 


CHARGE OF THE COURT. 


the Court to sum up the evidence'in:conclusion. Wright 
et al. vs. The Central RB. B. f Bg Cov..eiesceceebesea’ 


| 1. It is the privilege, though’not necessarily the duty,-of ’ 
i 
i 


2. It isnot necessaty, in-summning up, that every mate- 
rial fact should be stated; still, itis not just-to present 
the proof prominently on one side, and omit, entirely, 
the countervailing eviderice on the other. J did. 


8. The Act of ‘1850 does not prevent the Judge, in his 
charge, from referring to undisputed facts. Marshall 
vs. Morres...... » dines de> on tyeeeed eves stele dike cnbbisiingen ded 368 


See Criminal Law, 7. 


COMMON CARRIERS. 


1. The N. Y. & Say. S§. S. Nay. Co. published printed 
rates of freight, containing, amongst others, this item : 
“Measurement articles not enumerated, sych as boxes, 





Pettingall vs. Nolan.. 606 


38 














&c.-per foot, 12} cts.” O A-L L-produced two boxes, 
containing 2200 cotton samples, and offering to pay the 
freight thereon by measure, demanded their shipment 
by the Alabama, one of the company’s vessels. Cotton 





samples were not mentioned in the freight list. It was 


a new businéss, lately sprang up, and it was proven that ° 


the customary freight dn them was: one cent per sam- 


ple: Held, that the Company were not bound to ship — 


these boxes, as such, by measure, without the payment 
of the customary rates. Lamar vs. The N.Y. ¢ S. 8. 
S. LV. CO.ssererevrgiserereeserezes sitet se teepeaevegengen 


‘ 
a ¢ 


CONSTITUTIONAL LAW. 


1. Acts of, the Legislature ate not only presumed to be. 


Constitutional, but.the authority of the-Courts te de- 
clare them void, will never be resorted to exeept in a 
a clear and urgent case. Boston ¢ Gunby vs. Cum- 


558 


MENG oa'see @oresecece fines rocesepene Vole ew mevcee, Pevedeaccokocrscovecce 102 


2. Ex pow Faeto Laws anna only, to criminal cases. Ibid. 


3. A law’ may be ex om fat and yet Constitutional: 


Ibid. 
\ 


4. Retrospective Laws often operate to the benefit of so- 
ciety, and ta repudiate them ‘altogether, would be to ob- 


literate a large portion of the Statute Law of the State. 
Ibid. 


5. Registry Acts, though retrospective, are Constitutional. © 


1 bid. 


6. Until the 33 of George IZI. it was the settled rule in | 


the British Court, that an Act of Parliament, to take 
effect “from and after its passage”, operated from the 
first day. of the session. :Jbid. 
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7. Under our-own system, laws-are in foree. before’'their <: : 


ee Ve 


promulgation in the-printed Statutes... bid...“ he 
8. The Parliament of Great Britain were in the habit of 


passing bills of. Attainder and of Pains and Penaltieg, 
after the fact. Hence the provision in the Arerican, 


Constitutions, as to Ezpost Facto Laws. Lbid. .. 


9. Neither by the Common or Civil Law is ‘retrobetivg 


legislation forbidden. z bid. 


10: It is ‘matter of legislative discretion, ‘how far ‘they 
will enact laws of this desaripfion, _ Tbid. 


11. The General Assembly of Georgia, acting within the 
pale-of the Constitutions of the U. 8. and. of this-State; 


has the same gee an a British Pare 


mage Tia 


12. The Act. of 1845, tine ‘ian de dons non 


the right to an account from the previous administra- 
tor, though retrospective, i not. uncondtitutional—its 
operation being as to the — a adm'r, vs. 
Lasseter, Adam's is. svasscvyesee’ Phebe SDS w se ys ee cade aee at owe de 


CONTINUANCE. 


1. The mere absence of -Counsel with the title papers, is 


not a sufficient’ ground for a continuance. Harshaw ve. 
I arenes cccesstessse jasvcrentestesienscsusgnsnsnets seen 


See Process, 3. . 
CONTRACT. 


1. Where an illegal or fraudulent contract has been made, 
neither Courts of Law or Equity will interfere to assist 
either party, provided they were equally cognizant of 
the illegality or participated m the fraud, unless in, ¢a- 


151 


526 
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ses where one wee anche be renretes shvnxes v8. 
Crews. odewe odeonue ee ope Pee peeree eaee eee omeoe . 416 


2. Where A was liable as'indorser for B, and B executed 
& mortgage to indemnify A against loss, and the prop-. 
erty is sold under the foreclosure—and B, on the day 
of sale, co-operates with A, to have the property knocked 
off to him at an undervalue, so as to enable -A to save 
himself harmless bya re-sale :'-Held, that an agreement 
to this effect, and that the proceeds should be applied 
to the extinguishment of the original indebtedness, is 
neither fraudulent or void; ‘but binding on A; and ha- 
ving taken the-Sheriff’s deed and gone into possession 
of the premises, and realized a large profit from the 
re-sale, Equity will compel:a speeific. performance of 

 thecontract. J bed. : am 


See Comsnon Carriers. : 


“CORPORATIONS. 3 
See Bane $e. Macon. 
COSTS. , 
See Adm’rs, ge. 8. 
mits CRIMINAL LAW. 


1. Every one, whetheg ead or free, who is indicted for 
-hemicide, is, in legal mtendment, indicted for killing 
‘a free white man. Ifthe killing is of a slave or free 
person of color, or any one’ within the exceptional 
cases, the indictment should so charge it. John (a 
slave) vs. Lhe State. ..4.... eepteias bs .wihent wvactveed 200 


2, Neither the Act of 1816 or 1821, relative to the trial 
of slaves and free persons of color, contain any defi- 


a 
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nitions, ‘as tothe various grades ‘of homicide; and te 
course must be had, for this purpose, to the 4th divis- 
ion of the rpney Code. q bid. 


3. The killing of a free white ae by. a sive cnmnet te 
arial Lid. - 


4. Ibis only in cages of felony at Common Law, that, i in 
our State, -the civil remedy is suspended until ‘after 
the conviction of the nents ane v8. Gay... 203 


5. The terms on our Code, ciation ‘to the effence of har- 
boring a slave make no change ia this rule. b7d. 


6. An indiataaes framed i in the lnuguage of ~e Code, is 
sufficient. Sweny vs. The State. ,....cccceccvisecseres 467 
I a obs oiin di vesinsied searisccescveneqes 600 


7. The Court stated correctly to the Jury, the law of the 
case, and added, “‘The Court may be wrong, but you 
cannot be wrong in taking the law from the Court”: 

Held, That this, though an erroneous statement of 
the law, is not a sufficient ground for a new trial, 
where no motion was made therefor, in the Court be- 
Bow. - Risley we. Fike Ge... is. scsi sccsvccscesccsvesces » 600 


See Evidence, 5; Indictment ; Jury, 1, 2; Slaves, $e. 1, 5. 
"DEED. 7 


1. An: administrator’s deed need ~ recite the order 
ef the order granting leave to sell. Brown et al. 
vs. Redwyne and another........ Go 00 BOSSES oben dbETET Hee 67 


2. A father, by deed, gave a négro to his daughter “ M 
S D, for and during her natural life, and to the heirs 
of-her body, if any she should have by W SD”. 
Afterwards, the grantor provided, that “should the 


o 











seid M 8 D die without a bodily heir-by W'S D, then 
the aforesaid negro girl and her imcrease, ghall then 
be divided among my heirs, share and share alike”: 
Held; that these words: conveyed a life estate to M § 
D; d-fee ineemainder to her children, if any were'liv- 
ing at her death, and if no such children were then 
living, a remainder over to the heirs general of the 
gtantor. . Dudley vs. Porter....... 0 pagawntvihn dey sea, 618 


DEVISE AND LEGACY. 


1. The term “end,” when'used in a -will, is generally 
equivalent to “give”. Booth vs. 'Ferrell.........+0 d 


2. When the will shows that the: testator did, not intend 
the legal estate to pass to the legatee, then the word 
“Jend” has its appropriate meaning. did. 


3. Whether a specific legacy: has been adeemed or not, 


depends upon. whether, the testafor’s intention. has . 





been to adeem jt. Boafl, ex’r, vs, Blake et al.,,..., 119: 


4. A devise of real and personal estate was to D F H, 








with the provision, that if he should “die, leaving no 
lawful heirs, then and in that’ case, all of the’ said 
property shall be divided; shafe and share. alike, be- 
tween the children of J C F: Held; that D F'H 
took an estate in fee, with executory devise over to 
the children of J C F, if D F H died without children 
living at the time of his death. -Harris;-adm’r, vs. 
Be, Gale vais sss crasinnricintioninantmapls — 545. 


P* 


See Slaves, Fc. 34. ‘Wills, 1. 
DIVORCES: . .° ‘4 + 


1. The 2d see. of Act of 1806, applies only to partial di 


VOL. xvi-80 





———e pases Seeeerasemunceennmennmenrenns eee ane 











Vorees! . The 6th iets eng W hits. 
aker ve. Strong i eS ro dcdcdc cvtetoodvee coved Goworeces sete beceeee 8t 


: Tile Si see-was: hitealietbteqrotide vveheipldhidlab 


to that im use in the: repens Courts an ov gee 
Ibid. ; ‘ 


- In partial divorces, there is ne-lien on the husband's 


property, until the rendition of the judgment. bid. 


. Two concurrent verdicts are not necessary in cases a 


partial divorce. ° ty bid. 


. Under the old Conuhiveticn, no Legislative interposi- 


tion Was: required in cases of weryewren divorce. 
Tid. 


Ey ECTMEN =. 


e possession which is the result of ignorance, inadver- 


terice, misapprehension or mistake, will ndt work @ 
disseizin. _ Rikey, adm’z, v8. Griffin et al SERIE REARS | 


. The rules as to the dignity and ‘controlling effect’ of 


marked lines, natural objects, lines of adjoining lands, 
and courses and distances, laid down i in every case. 
Ibid. 


. The latter oceupy the lowest grade. Ibid, 


. Boundaries and corners may he proved by hearsay, 


from the actual necessity of the case. Ibid. 


. Where a line has been run ‘and agreed on between ad- 


jacent proprietors, and acquiesced in, and possession 
held to it for 18 or 20 years, the parties and those- 
claiming under them are bound by it. Ibid:. 








6. A Sheriff’s deed is admissible.in evidence as-color of 
‘title, although unaceompanied -by the execution ‘un- 
der which the property was sold. | Burkhaiter v8. 
MI ssi siisncnitavinnccanssius toni Bb... ocgbiid.. 583 


- EQUITY, . 


1. Will enjoin an admipistrator, appointed. in 1848 (the 
intestate dying in 1823) Withoas heirs, distributees or 
creditors.from recovering land from a bona. fide pur- 
chaser, for many yeavs.n possession. Smith, adm’r, 

U8, HONEY ....0000e ee ee ee ee dwt ee ». 3h 


2. The interposition of a Court of Equity, to correct mis- 
takes, both as to law and fact, by ordering a proper 
deed to be executed, according to the true intent of 
the parties, is a very ancient doctrine. ae 


Wife vs. Napster igatk ssenceecssseeceeeesenens wee bg. see 49 
3. The case ‘of Lansdowne U8. Lanadowne. approved. 
dL bids - ? ae -. F 


4. In every case, under this head of Equity. canine, 
the only inquiry is, does the instrument contain what 
the parties intended ; it should and understood it did? 
Is it their‘ agreement ? ? If not, it may be reformed 
by akiunde proof, so as to make it the evidence of 
what was the true bargain. between the parties, and it 
is wholly immaterial from what ‘cause the defective 
execution of the intent of the parties originated. 
Lbid. 


5. If unequivocal: testimony is required in ordinary cases, 
the antiquity of the-transaction, as well as the fact 
that the donor himself was the draftsman of the in- 
strument, inerease the difficulty as to the satisfacto- 
riness and sufficiency of the proof. Ibid.: 


6. A Court of Equity will not aid one volunteer against 
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-another, nor will it enforee;a voluntary contract.. , If, 
however, it be getually. executed, then the Court will 


enforce-all the r-ghts growing out. of it against any 
body. bid. 


7. Where § purchased slaves from © & Co. through their 
agent D, giving his note in payment, without a de- 
livery: of the slaves; and D wrongfully and: frauda- 
lently detains the slaves; two of whom die im his 
hands, suit is brotght on the note, and § files a bill, 
alleging that D had réeeived hive'as agent, and also 
that the living slaves had increased in value, beyond 
the price of the whole of them: Held, that there was 
no adequate rémedy at Law. Sargent ve. Caldwell 

and DUBE. ony oeeseerseseoeeqeonce sean ceseeeeeeee ensees - 64 


8. A bill of peace to restrain an action of ejectment, will 
not lie when no final vérdict has been obtained by 
the complainant. And. this objection may be takéa 
after the filing of ‘the answer, and even while the 
Court i is charging the Jury: Brown et al. v8. Red- 
woyne and another. dariptansebscayveige Rages Saqobe Wenvepee 67 


et aR SS 


9. Chie piocedihth’s bill filed against a third person, to 
reach and appropriate te the payment of debts a 
fund belonging to the defendant, a Court of Equity 
can better distribute the ‘fund than & Court of Lay, 
under a proceeding. by genichment. Phillips vs. 
‘Wesson hi Pi: SER TE SiO TE PAE RIYA arpaee 1387 


10. The rule is, gtern sina inflexible, that.a' party cannot 
ask for relief in'Equity, on the ground that he has 
failed or omitted to make a legal defence at Law, 
even where the judgment at, Law is manifestly ; wrong, 
unless it was eo result of fraud or,actident, unmix- 
ed with negligence on the part. of himself or his 
agents. Pollock, adm’r,.vs. Gilbert, ex'1.....+0+0.0+0 398 
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11. If the complainant needed diecovery,.in order to de- 
fend the case at Law, he must.go into Equity for that 
discovery, before the trial at Law. Ibid. 


12. No degree of wrong or injustice in the determination 
of a case at Law will entitle the injured party te re- 
sort. to Equity, unless there is some.speeiql ground 
for its interposition. Jdid. .. . 


13, But when a cause involves matter exclusively within 
the jurisdiction of Equity, its final decision at Law 
will not preclyde a PoreEaARAOR in Shenae. 
Lhid. ‘ , 


See, also, White ve, Crew.......+0+4: pets seeseeeenees s+ 416 


14. The existence of an equitable defence that could not 
have been made available as a legal defence, is a suf- 
ficient ground for obtaining an mjurction to restrain 
a Common Law proceeding, before or after judgment. 
Ibid, 


15. Equity will interfere by injunction,-either before or 
after judgment, whenever the cause is shown to in- 
volve matters purely of equitable cognizanoe, and es- 
sential to its proper determination. Ibid. 


16. The general principle with regard to injunctions after 
judgment at Law is this: that any fact which proves 
it to be against consciénce to execute such judgment, 
and of which the party could hot have availed him- 
self in a Court of Law, will authorize a Court of 
Equity to interfere by injunction, to restrain the ad- 
verse party from pect himself of such judgment. 
dha, 


17. Willa Court of Equity in any case relieve against a 
mistake in pleading, or in the conduct of a case at 
Law?. Query? White vs. Crew..ccccrecscrrecsereees 416 
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18. Equity will not entertain jurisdiction, where there is 
an adequate remedy at Law. eee v8. ammeitrg 
eb Al ......0d0 Bo dap en sUdibb bbe caste Weis euees bing hoes WHS ~ 440 


19. Am equitable clainr against the legatees ‘of an estate, 
cannot be pleaded in defence of an action by an ad- 
ministrater, for a debt due the estate.. But upon a 
bill filed by the creditor against the legatees and the 
administrator, setting forth that the legatees are non- 
fesidents, living in various States;'that'the debt to 
the estate was contracted upon the faith ofthis equi- 
table tlaim; ‘that there ate hodebts due by the es- 
tate; and these legatees are the only parties in ititer- 

. est, Chancery will decree payment of the,claim oyt of 
the raed ee ES 481 


20. If the wives, of. same of the legatecs; throygh whom 
they claim, are, not made parties, an amendment 
should be allowed. Z bid. ici 


See Adm’rs, gc. 9. Contract, 4 2. Fuiguens, 3 2, 8, 4. 
seas aniigaen Trustees. - . . 


EQUITY PLEADING AND PRACTICE. 


1. When the complainant amends his bill after answer, 
if a farther answer to the amended bill is not waived, 
the defendant must answer the bill as amended, or the 
complainant will. be entitled to, an order taking the 
whole bill, as amended, confessed. Tedder vs. Stiles. 1 


2. If the complainant amend his bill after answer, and does 
not waive a farther answer, the issue is not complete, 
unless the amendment be answered or the bill taken as 
confessed. . Lbid. 


3: If the complainant amend his bill and waive farther 














answer, it is still the right of the defendant to put in-an 


answer ; but failing to do so within the time preseribed, . 


his former answer may stand as an answer tothe amend- 


ed bill; but this rule does not apply where a farther an-: 


swer to the amendment is required. Ibid. 


4. Ordinarily, where the answer and: replication: are. filed 
the second term, the cause should ‘be set down for trial 
at the next, being the thrd term after filing bill. Ibéd. 


5. The’ replication should be filed and tHe cause set down 
for trial before the proofs are taken. The replication 


may be filed, however, nune pro tune, after the proofs: 


are taken. Ibid. 


6. Until the replication is filed, the, defendant has a right. 


to stand on his answer as true, having no notice that it 
will be controverted. Ibid. 


7. After a cause in Equity has been submitted to the Ju- : 


ry, the bill may be amended by the addition of exhibits. 
Brown et al. vs. Redwyne and another......000sssesveeee 


8. A bill seeking to propound ‘for probate, a part of a 


will, against which there has been a verdict on the pro-- 
®pounding of the executor named therein, should make- 


that executor a party. Barksdale et al. vs. Brown, 
guar @oteesesereeoce Soeerescereneeereses peeee ef ee CagPeeereoreors * 


9. There is a bill and demurrer to it. Before decision 
on demurref, plaintiff strikes out a part of his bill. It 


is afterwards re-inserted. Defendants plead: answer,. 


and demur. On the trial, in the midst of the argument 
before the Jury, they move to have this amendment ta- 
ken off the file. Motion properly over-ruled. Beall, 


6T 


95 


eaz’r, vs. Blake et al... eeeeineaceniin coocesceseas seeds 118: 











—_ 











10. ar reanemenscnlingey 8, ~sign adh ad mnee teatatiinan 
ae Tid. 


11. One whose interest does not appear, | is an inipropet 
party. Ibid. ~ 


12. Any one may be made.a party to a bill, at his own 
instance, where, upon the case made, ‘the Court sees it 
will promote justice. Phillips vs. Wesson etal......... 18T 


18. Allegations in a bill, that a firm, “or some of the 
members composing said firm”, had obtained control of 
certain fi. fas. “by purchase or otherwise”, and such 
like, are too loose and uncertain, and ieecuasie there- 
for. Green, Tracy g§ Co. vs. Brown ¢ Dimich........ 164 


14. The rule, as to effect of § au answer, utiles contradict- 
ed by two witnesses, &c? explained. White vs. Créi... 416 


15. The rule, as to what constitutes a sufficient answer. 
Pitts antl another ve. : Hooper.......00+. WR ice R.itis 442 
See, also, Jordanve: Forddini....s..terseeseeee bedeseedions 446 

16. An amendment to a bill wil not be allowed, when it has 
no.equity in itself, and would make the original multi- 
farious, especially if it bring the defendant out of. his 
county. aeeerae V8 orton bibab s VasBaiier sae dea qysrida tac 446 

17. A bill cannot be taken pro confesso, when a plea in 
bar stands undisposed of. did. 


18. A “bill cannot be ary which seeks to charge the 
defendant as administrator-—at the same time denying 
that he'is such. Léave will be granted, however, to 
amend by striking out that portion which eontroverts. 
the ‘trustee’s appointment. -Zhompson vé. -McCul- 
WOR ss sessessssrscscesees seeesesene or essessssted® oi devi ovescece Gad 
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ERROR. 


1. Wherever the rights of a party have been withheld or 
violated, the presumption of law is, that he has been in- 
jared. | Pedder 06! BM i... ih oie iie ibe ctietetaat 1 


ESTATES. 


See Deed, 2; Devise and Legacy. 


ESTATES TAIL. 


See Deed, 2; Devise and Legacy, 4. 
ESTOPPEL. 


1. A person having the paramount title to land, who not 
only acquiesces in the sale of it as the property of an- 
other, but encourages the same, is afterwards estopped 
from asserting his legal title against the purchaser. 
Whether,. by making it.satisfactorily to appear, that he 
was ignorant that the land was included in his grant, 
and making compensation for the injury he has occa- 
casioned, he is relieved from the rule? Query? Burk- 
Aalter 20. Teed ss: scr. cendivesianstevglmncilivsces 583. 


See Grft, 2. 
EVIDENCE. 


1. A father makes to his daughter an instrument, in wri- 
ting, ambiguous, as to its meaning an advancement or a 
gift, over and above her portion :» Held, that though the 
legal presumption is, that he intended an advancement, 
such presumption, at,Jeast in Equity, may be rebutted 
by parol evidence of..the contrary intention. Péllips, 
guar, vs. Chappell yee pos eannenentababnin ° pes peanae 16 


VOL. xvI-81. 
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2. Parol admissions, by the father, after the conveyance, 
may be given in evidence against a son claiming as heir. 
Ibid. 


8; Admissions of the deceased person, that the convey- 
ance was founded on a valuable consideration, would not 
have the effect of setting up a will by parol. Zid. 


4. Hearsay, admissible to prove boundaries and corners, 
in ejectment, from the necessity of the case. Riley, 


5. Where a witness for the State has been impeached, it 
is competent for the State to introduce other testimony, 
as to the facts testified,to by the discredited witness. 
Jokes (a slave) ve. The Geabs.......000vccscescccsscacene sees 200 


6. Rule stated, as to secondary evidence, of a lost deed. 
Marthald vb.) Morviass.:.civceieccicssccscvcoscecssvecesesces 368 


7. Where a witness swears that he.has seen the instrument 
presented to him before, and was present when the same — 
was executed: Held, that this is equivalent.to an af- 
firmative statement, that by occular proof the witness 
knew that the instrument had been executed in his pres- 
ence. Mosely ve. Gordonn......csesscsecscevecssceeceeceess 384. 


8. Testimony, by itself vague, and apparently not relating | 
to matter in issue, may be made certain in its character, 


and plainly relevant, by other facts in proof. Ibid. 


9. Testimony, as to a man’s general character and repu- 
tation, in the treatment of his slaves, is nothing more- 
than hearsay, and is inadmissable. Ibid. 


10. Where there is strong presumptive evidence, that sub- 
sequent to a written contract, the parties agreed, oral- 
ly, upon a new contract, which was # modification of 
the former, testimony may be received of negotiations 
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“and conversations between the parties, previous to the 
{® written contract, for the purpose of throwing light upon 
and showing more clearly the nature and character of 
the subsequent agreement. Collins vs. Lester........+. 410 


11. Nothing is better settled than that the case of an 
agent falls within a class which forms one of the special 
exceptions to the general rule, that a witness interested 
in the subject of the suit, is not competent to testify on 
the side of his interest. And this exception extends to 
every species of agency or intervention by which busi- ,, 
ness is transacted, unless the case is controlled by some 
other rule. bid. 


12. To make a certificate from the Executive Department 
admissible in evidence, it is not necessary that the cer- 
tificate should give a copy of that to which it relates. 

It is sufficient that it-gives, substantially, the contents 

. or a part of the contents, of the thing to which it .re- 

lates. Henderson ve. Hackney........cseceseseressereees 521 


18. A grant to Blias Nicks, is not varied or contradicted 
by evidence that, the grantee was sometimes-known as 
Eli Nicks. id. 


14. The Court or Jury may compare two documents to- 
gether, when properly in evidence, and from that com- 


parison, form a judgment upon the genuineness of the 
handwriting, or the identity of the writer. Ibid. 


See Attorney, 1; Hy. Practice, 14; Judgment, (For!) 
1; Partnership, $e. 1s Statutes, 1; Witmeaoen, 
EXECUTION. 
See Admr’s, ge. 8. 
EXECUTORS... Te] 


See Admr’s, ge. 
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EXTINGUISHMENT. 
See Bankes, 3. 
FAILURE OF CONSIDERATION, 

1, May be pleaded to a joint and several note, sealed by 

the principal, but not sealed by the aatty Albertson 

et al. v8. eamegiined GigUsOdd os Heise RINE bee CaS Tele 37T 

FRAUD. 
See Contract, 1,2. Estoppel, 1. 
FRAUDS—STATUTE OF. 

. Sales by auction are within the Statute of Frauds. 

” waa judicial sales are’ exempted from the operation 
__ of the Act? Query? White vs. Crew........ccccccees 416 
See Estoppel, 1. Practice af Court, 1. 

“FRAUDULENT ASSIGNMENT. 
See Assignment. | L ¢ 
GARNISHMENT. 

1. If A fraudulently transfers property to B, to avoid the 

payment of his debts, the remedy by garnishment 


against B is not so full and complete as a proceeding in 
Chancery. Phillips vs. Wesson e¢ Al........s0s0seeeee 187 


GIFT. : c 


1. When, shortly after thé alee of the daughter of 
B, and when she and her husband were about leaving 
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for. home, B brought out a negro girl slave and said, 
“Here is.this girl; you can take her home with you; 
she is not worth much ; she can pick up chips; I do not 
give her to you now, but I never expect to take her 
back’’: Held, that these words did not amount to a gift 
of the slave, who, was afterwards bequeathed to the 
daughter in the will of B. Freeman, adm’r, vs. Flood 529 


2. A daughter,.who permits a negro slave to go into the 
possession of her son-in-law, is not estopped from set- 
ting up, that by.the will of her father, she was restrain- 
ed from alienating this property. bid. 


GRANTS. 
1. Lands may be twice gpentad for many practical yuipe- 
ses. Burkhalter vs. ‘Edwards Bisset Wasa Woes apaae 583 
GUARDIAN. | 


1. A testamentary guardian of the property of- orphans 
has no right, as such, to recover of the administrator of 


a third person a legacy: left to his ward. Poe; adin’r, 
v8. amare a Sia. 04 sis 0600 d0 Ledeys visti dete’ sessseveee BO4 


HEAD RIGHTS. 
See Land Laws, 1, 
- HEIRS. 
See Administrators, ge. 8 
HUSBAND AND WIFE. 


1. Where the husband acts as trustee de facto of the wife, 
he must discharge all his duties as such; and failing to 
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do so, the consequences will be visited upon the cestui 
que trust. Boston ¢ Gunby vs. Cummins...........00 102 


2. Where a feme covert possesses and enjoys all the rights. 
and powers of a feme sole over her separate estate, she 
must perform the corresponding obligations of one. 
Ibid. 


8. No particular form of words is necessary in order to 
create a separate estate in a married woman. It is 
enough if there be a.clear intention to exelude the mar- 
ital rights of the husband, thus: “I give to my daugh- 
ter, V W, two negroes, to remain in her possession, and 
for her special use and benefit, during her natural life ; 
and at her death, to go to her children forever, and to 
no other use whatever,” create a separate estate, espe- 
cially when.their meaning is aided by other features in 
the will. Freeman, adm’r, v8. Flood........sseccsseveee 528 


4. Neither is any particular form of words necessary, to 
restrain alienation of such an estate; but the intention 
must be clear. And subject to this tule, the. words 
“to no other‘use whatever,” explained by other words 
in the will.and associated in the same sentence with the 
words “to remain in her possession,” dc. operate as a 
restraint upon alienation. Fbed. | 


See Divorces. Marriaye Settlement, 1. 


1. An indictment which follows the words of the Penal 
Code is good. Ricks ve. The State.......ssecoccsevvees 600 


INFERIOR COURT. 


Seo Saglibdedey A. 
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INSOLVENT DEBTORS.. 


1. A discharge under the Honest Debtor’s Act, exempts 


only the body of the defendant from arrest, at the im 
stance of the creditors who were parties to the pro- 
ceeding. Phillips vs. Wesson et al.....seecserseevseeeees 


2. All the property which the debtor owned at the time, 
whether included in his schedule or not, is subject to 
the judgment. Ibid. 


3. The issue authorized to be formed under the Insolvent 
Laws of this State, is to compel a disclosure of conceal- 
ed effects, and not to try the title to property im the 
hands of third persons. did. 


4. An insolvent debtor is not entitled to have to watches 
exempt from levy and sale. Query as.toone? Smith 


U8. Rogers.......00 Steageeeeeeeeecenesnneeeeeeaneeeenseesees 479 


5. The “implements or tools” of his wife’s “calling or 
or trade” are not exempt. Ibid. 


See Assignment, 1,2. Garnishment, 1. 
JUDGMENT. ' 


1. The judgment of a Court of Ordinary - recites facts, 
giving to the Court jurisdiction: Held, the Superior 
Court must presume the recitals to be true until proven 
to be untrue. Brown et al. vs. Redwyne and another 


2. Where a purchaser of property buys a judgment hay- 


ing lien on such property, and causes it to be levied om 
other property belonging to defendant in fi. fa. the pro- 
"ceeds of the sale of which are claimed by younger judg- 
ment creditors: Held, that a Court of Equity can- 


not properly compel a satisfaction of the older judg- 


67 
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ment out of the property so purchased. Green, Tracy 
J Co. ve. Brown JF Dimick..............cccorccovssececcese 164 


8. Where property,. subject to such older judgments, be- 
longed to a firm, of which the defendant in fi. fa. was 
a‘member, which was liable to pay the debts of said 
firm, and was also claimed as the private property of 
the survivor: Held, that the survivor is in the position 
of one who has a fund in his hands, on which there are 
two liens or claims, and that in Equity he would have 
the right to insist that these older fi. fas. should be | 
turned upon a fund in Court, the individual property 
of the defendant in fi. fa.: Held also, that if on such 
fund there was the lien of younger judgment creditors, 
then, as they and the surviving partner were all inno- 
cent claimants, with equal equities, a Court of Chance- 
ry could not properly interfere between them. bid. 


4. The fact that older judgment creditors have laid by 
and neglected to enforce their rights, but allowed mo- 
ney raised from defendant’s property to be paid, to 
younger fi. fas. without fraud, collusion or advantage 
gained to the older plaintiffs in fi. fa. is simply negli- 
gence, and a Court of Chancery would not declare it a 
satisfaction of the debt. Zdid. 





5. That matters which have received a judicial determi- 

nation cannot be called again into controversy, applies 

with full force, not only in the same forum, but also as 

| between Courts of Law and Equity. Pollock, adm’r 
CO I ists sites Bete scenegite destin vtencltiiinn 398 


6. A remitted judgment of the Supreme’ Court has as 
much effect and operation in the lower Court, where 

_ there is no supersedeas ag where there is. Jordan vs. 
Jordan AN, ANOTHET +... 02ereeeeeerers sasserereresereecesess 446 
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7. Judgments are evidence ;between .parties and privies. 
Brock v8. Garrett......0.seceees aeenaninia sencliceaaniamsties 487 


8. A judgment rendeyed by a Court haying jurisdiction, 
binds the parties until set aside, notwithstanding the 
existence of irregularities prewous to the, judgment, 
provided those irregularities are such as may be waived 
by the parties. Bradwell, Ordinary, vs. Spencer, 


9. Judgment against. the principal is prima facie, but net 
conclusive ev.dence against the surety. bid. 


JUDGMENT (EOREIG)). 


1. It is to be presumed that a purchaser under a judgment 
in Alabama, acquired the title which the defendant 
had. Brock vs. Garrett, trust2e...,...s0s-serses . 487 


JURISDICTION. 


1. When the jurisdiction of a Court of Law has pnee at- 
tached to a case, its decision is final as to alt matters 
within its cognizance, and operates. asa bar to their 
subsequent litigation in the same or any other tribunal. 
Pollock, adm’r v8. Gilbert..:-..g2+srerre steven geseeess sew 398 


_ JURY... 
1A remark by a lien at: -the moment of. the trial, a 
knew neither the offender nor the offence, made for the 
purpose of disqualifying himself, is no gromenneone 
John (a daw} a. The Mal-sjitood Lae de> oaaneun 5 cudhte wi , 200 


2. Before a defendant in a evista ease shall be consid- 
ered as having used due diligence, should ‘he not place 
the Juror on:his vour dire? es oe 

vou. xvi-82 0° ” 





*'°" LAND “LAWS. 

1. By the Laws of a the Inferior Courts have no 
powér to issue Mind warrants. ‘The power is given 
exclusively to 4 Land Court, consisting of three Justices 
of the Peace. Landers vs. DOO. ieee os soyeds syancese 587 

LAPSE OF TIME. 
Seo Equity, 1. 
‘’. LAWS. *~ 
See Constitutional Law, 8,9. Registry Acts, 6: 
he os ORR@ACY: 
Bee Devise and Legacy. 
“LIEN. 
See Atiohaient, t: Venitor's Lien, a 
LIMITATION OF: ACTIONS. 
1. If the right of action be once Patred in a tort, no sub- 
sequent acknowledgment will take it out of the express 
language of the Statute of Limitations. In cases 6f as- 


sumpsit, an acknowledgment has this effect, because it 
atidunts to a hapa erg Goddwyn v8. Goodmyn... 114 





2. But j in vanel tort, the Jeletihiedigailan may be proved 
for the purpose of showing that, within the term the-de- 
fendant had admitted his possession to be not adverse 
to the a, va bid. | eof, 


3. If the nae owner equetiiniges essithioest to grant: a ‘part 
‘of his land as vacant, and to occupy it for seven years, 
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by cutting timber, trees, Se. claiming it as his own, it — 

_ constitutes, such a possession 4s will mature into a Stat- 
utory title, as against the real owner. Burkhalter vs. 
Edwards .......++. 6 are biekeuth- withetereeeeregeee 58S 


See Ejectment; Equity, 1. 
LOAN, 


1. A loan implies that the use of a thing is parted with, 
for a limited time and for a special purpose—the right 
of property remaining in thelender. An estate, there- - 
fore, which can never eave cannot be a loan. — 
vs. Terrell. Peasenmscegecereschermpegapye mresscneniwes 20 
See Bailment, 1t07; ” Devise “aa mien 1, $; oi ly 
Remainder and Reversion, %. ; 


MACON. 


1. Gambling by the Marshal withm the city, does, not - 
‘constitute such-malprastice in.office, or neglect of duty, -’ 
as was contemplated by the third section of the amend- 
ed charter of 1850. The Mayor, fev U8. SRAM. a 9s sey. idee 


‘MANDAMUS. 
See Adm’rs, ge. 2. = 
_MANUMISSION. 
See Slaves, 8, 4, 


MARRIAGE SETTLEMENT. 


1. Marriage is a valuable consideration, and sufficient to 
support a deed ; and if the woman is guilty of no fraud, 
and enters into the settlement without notice of a debt, 
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she statids upon the same footing with other bona fide 
ens without — pe oye Morrie........ 868 








See Assignment, 1; Husband’ and Wrfe, 3, vi 






MISTAKE. 






See Equity, 1 to 5. 






— niageper 






. 
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1. The‘Supreme: Cont will not reverse a’ citon biden, 
granting a new ‘trial; on-the ground thatthe verdiet-was 
against the weight of evidence, unless the diseretion has 

been abused. Parker vs. Walden..........sssseseesevee 27 











2. Where a new trial is sought on the groutid of “newly: 
discovered evidence”, an affidavit by the party, that 
“he was not apprised of the existence and materiality 
of the evidence until after the verdict”: Held insuffi- 
cient, especially: where it is doubtful whether it would 
one ~~ — Carliste v8, risen atlen's WP. UR 








3: A new trial will be granted) if the verdict’ is onnians 
to the evidence. Long v8. Lewis.......csecccscceesereees 






4, The admission of legal testimony, at any stage of the 
trial, ean be no ground for reversing a judgment. John 
(a slave) v8. The State........ssscsersesseeseseceesrererens 







5. If the verdict can be sustained, as to amount, by any 
calculation which the evidence will reasonably author- 
ize, whether it be the same made by the Jury or not, 
a new trial should not be granted. Dacey vs. Gay.... 203 







ade eerieintgnsdesatiemaimaeniaten ane or 





6. Where suit is brought on an. open soeonnt for board, 
and the testimony establihes that a certain portion of 
it is due, but leaves it uncertain as to the remainder, 
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the Jury are bound to find a verdict at least for the 
amount ig ol Belcher v8. Gray and geen 9 ex’rs. 208 






7. Ordinarily, a new ‘ial will not be prinved; merely - 
cause irrelevant testimotiy has been admitted. Dar- 
Shall v8. MOrris......c.sssvveerssseseessersescceeeeverseseeens 










8. A new trial will not be granted, when it must result ? 
as the first. dvd. tO 





9. The Statute of 1850, as to Judges giving their opinion 
upon the evidence, doesnot: refer’ to-the case where the 
Judge, in his charge, merely recapitulates — 

facts. Ibid. 







10. A verdict: against law ought not«to be allowed to 
stand. Brock vs. Garrett, trustee......ccccccccessscecees 











11. A new trial will not be granted for an error which 
was entirely harmless, where no motion was made for 
a new trial in the suas nangeah Ricks vs. The State... 600 







on charge oth the Coie: Criminal Baw, 1; ‘Jury 2 







| NON-SUIT. 






See Practice Superior Court, 1, 2. 






PARTNERS AND PARTNERSHIPS. 






1. A subscribes the name of a firm of which he claims to 
be a member, to’a contract ofsale. B, his-partner, rat- 
ifies the act, by receiving the purchase-money, &c.: 
Held, that: this ratification being established, it is com- 
petent to give in evidence the declarations of A, as to 
the partnership, made at the time of the sale. Drum- 


right et al. vs. Philjpot......scsccseessssseeeevees HIS TH 424 
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2. A partner cannot bind his co-partner by deed, asa gen- 
eral rule, but a prior authority or a subsequent ratifica- | 
tion, not under seal, either express or implied, verbal or 
written, is sufficient to establish the deed ag the deed of 


the firm, and binding upon it.as such. Tid. 
pte PLEADING. 


1. The rule as to pleas “non est factum”, applies only . 
where the execution or factum of the paper sued on, 
is alleged to be the act of the party filing answer or 
adopted by him. Lane ve. Harris......s0sssseseeees ree 217 


See Admr’s, ¢c..6, 7. 
PRACTICE SUPERIOR COURT. ~ 


1. When the suit was for overseer’s wages, on a contract 
for thirteen months, and it did not appear whether the 
contract was or was not in writing, a motion for a non- 
suit, on the ground that the case was within the Stat- 
ute of Frauds, is properly over-ruled, the presumption 
being in favor of the legality.of the contract. -Longvs 
FR screrreenergnenggrapsemctenaretigneme ennai 154 


2. If essential allegations in the declaration are not proved, 
@ non-suit should be awarded. J bid. 


See Amendment. 
PRACTICE SUPREME COURT. 
1. Questions on demurrer, amendments to pleadings, &e. 
are constantly brought before the Supreme Court, not 
distinctly presented or decided below. This practice 
condemmed. Wyche and Wife vs. Greene.....cs0000 49 


2. Where a writ of error is sued out to a decision on a de- 
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murrer to an aniended bill, parties not served with the 
amendment need rot be made parties to the writ of er- 
ror. Wyche and‘Wife vs. Greene....ccccscceccevecsesese 


8. It is not necessary to state, in the bill-of exceptions, 
the grounds of objection to the judgment complained 
of—stating the judgment excepted to is sufficient. 
Barksdale et al. vs. Brown, Quar...ccccse s cscessvessese 


See Judgment, 6. | 
PRINCIPAL AND AGENT. 


1. When the question is one of diligence, between a bank 
and its agent, it is not competent for the latter to pro- 
tect himself by proving the custom of another Bank, in 
providing its agents with suitable buildings and iron 
safes, for the purpose of keeping securely the money of 
the principal. Wright et al. vs. The Central R. R. § 
BR YG Co... .cccccrcces KR AAEAP -000es sonsserserecoeeseoeses 


2. It is competent for an agent, who has been robbed of 
the money of his principal, to show that banks and other 
custodians of money jook to their vaults and safes for 
security, and not the outside fastenings of the buildings 
in which it is kept. did. 


8. An agent, for hire, without specific instructions, is 
bound to observe all the precautions ordinarily pursued 
in relation to the particular business in which he is em- 
ployed; and according 'to the usage of the place, ané 
the circumstances of the times within which the business 
is transacted. Ibid. 


4. Where A acting as the agent of M, in the sale of a ne- 
gro slave, executed, with D, « joint sale of said slave 
and another belonging to A; and they, together, make 
and deliver to Ga joint bill of sale, warranting ‘the 
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soundness of both slaves, siguing the: instrument D & 
A; and afterwards, an action is‘ brought by G against 
M for alleged unsoundness of the ‘slave sold for M: 
Held, that though A may have transcended his au- 
thority, as agent, by uniting with D in said sale; yet, 
that inasmuch as he was authorized by M to sell and 
warrant his slave, effect will be: given to the deed as 
against M, sofar as that slave is concerned. Mosely vs. 
nti hitie nie vitpedenin+seh <inegeabeeeesv<epnseennd eaenes 


5. Where an agent executes his authority, and does some- 
thing beyond, the excess only is: void—the execution 
good. Drumright et al. vs. Philpot..........ssvereseees 


See Evidence, 11. | 

PRINCIPAL AND’ SURETY. 

See Judgment, 9. 

PROCESS. 

1. ‘Process not: issued in complianve, substgntially, with 


the requirements of the Judiciary Act of 1799, or the 
Amending Act of 1840, is null-and void. Little vs. In- 


Ga a hl i is pitied thi Biaa ei ies! Webi ed Séai RIE 194 


2. Where defendants in ejectment agree to waive process, 
and go to the Clerk to acknowledge service and make 
the waiyer, which waiver was omitted by mistake of that 
officer, and after verdict and writ of possession, an affi- 
davit of illegality was filed, on the ground that no pro- 
cess was attached: Held, that upon proof of such acci- 
dental omission, the waiver might be supplied nune pro 
tunc. Ibid. 


8. It .was error.in:the Court to refuse. a continuance, to 
procure the testimony of one of the defendants te oon 
waiver. Jhid. 





INDEX. 
PROMISSORY NOTES. 


See Bill of Exchange, 1. Bond. Failure of Consider- 
ation, 1. 


RECEIVER. 
See Trusts and Trustees, 1. 
REGISTRY LAWS. 


1. Registry Acts may be passed to have effect upon con- 
veyances already executed. Boston § Gunby vs. Cum- 
WIND so sc sovsncosecthabexssiguanenceared jaaactrlaieetecesneeys 102 


. 


2. The policy pervading our Registry Acts has existed 
since 1755. bid. 


3. Our law makes no distinction between conflicting con- 
veyances under the Registry Acts, and contests be- 
tween grantees and judgment creditors. Ibid. 


4, The Actof 1847, as to registry of marriage settlements, 
makes no exception in favor of feme coverts. Ibid. 


5. That Act is drawn with technical skill and accuracy, 
and should be enforced in good faith. Ibid. 


6. Exceptions engrafted on Statutes by the Courts, give 
rise to the uncertainty of the law. Ibid. 


7. The policy of our Registry Acts traced to the Colonial 
and Provincial Governments. bid. 
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658 INDEX. 
REMAINDER AND REVERSION. 


1. A remainder is the remnant of an estate,. limited to 
arise immediately on the determination of a precedent 
particular estate, and it always creates a new estate in 
the remainder man. Booth vs. Terrell..........ceccesoee 


2. This Court has never decided that a reversion in per- 
sonalty could not be created by parol. Ibid. 


8. A reversion is the return of an estate to the grantor 
and his heirs after the grant is over; a gratuitous per- 
mission, by the owner to a third person, to use a chattel 
for a specified time, the proprietary interest still re- 
maining in the owner, is not areversion. Ibid. 


RESCISSION OF SALE. 
See Sale, 1. 


SALE. 





20 


1. If the seller knows of a defect in the title to a part of 


the thing sold, material to the enjoyment of the whole, 
and conceals or misrepresents it to the buyer, who is 
ignorant of it, Equity will decree a rescission of the 
sale. Crutchfield vs. Dannelly.....cceeseersececeeees cease 


See Vendor and Purchaser, 1. 
SET-OFF. 
See Hquity, 19, 20. 
SLAVES AND FREE PERSONS OF COLOR. 


1. Where D is found in possession of, harboring, control- 
ling and hiring out a negro slave, a few months after he 
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INDEX. 


had wrongfully left the possession of his owner, and un- 
der circumstances which should have put D upon inqui- 


ry as to the ownership of the slave, and no such inquiry. 


is made: Held, that D might be presumed to have come 
into the possession of the slave by enticement or. other 
unlawful means, and is accountable for hire from the 
time of the disappearance of the slave. Dacey vs. 


. Upon a trial for breach of warranty of soundness of 
a slave, it is proper for the Court to charge, that “if 
the seeds of the disease were in the negro at the time 


of the sale, though not developed until afterwards, and 
the negro died of the disease which was then upon him,- 


this would be a breach of the warranty.” Mosely vs. 
TOPb....0i tsb dso IA THR AS 


3. Where a testator, after naming sundry slaves, male 
and female, adds “on account of the faithful services 
of my body servant William (the husband of Peggy) I 
will and desire his emancipation or freedom, with the 
future issue and increase of all the females mentioned in 
this item ofmy will. If it is compatible with the humani- 
ty, &c. of the authorities of the State of Georgia, I direct 
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my qualified executors to send the said slaves out of the - 


State of Georgia to such place as they may select, and 
that their expenses to such place be paid by my execu- 
tors out of my estate. The whole proceedings to be 
conducted according to the laws and decisions of the 
State of Georgia—I having no desire or intention to 
violate the spirit, or intention, or policy of such laws. 
Further, I desire that the said slaves, if compelled, may 
select their residence out of the State of Georgia, and 
in any part of the world.” The will directing the for- 
feiture of the interest of any legatee resisting this item: 
Held, that the intention of the testator was to manumit 


all the slaves mentioned in this item of his will. Cleél-’ 


and et al. ve. Waters et dlicssc. ssecivsvevccsscsvcesecsees 
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660. INDEX. 


4, Semble: the manumission of slaves to be sent out of the- 
State is not in conflict with the policy of the laws of 
Georgia. Ibid. 


5. Nothing but the written permission of the owner, over- 
seer or employer of a slave will justify a person in buy- 
ing or receiving cotton from such slave. Ricks vs. 
thi dnctncctatatpnsntnconneennponenannaintntgndlh 600 
See Criminal Law, 1, 2, 3. 
STATUTES. 


1. Public Statutes and the facts which they recite, must 
be noticed by the Courts, without their being pleaded. 
And this rule is not in conflict with what was decided 
in Dougherty vs. Bethune, (7 Ga.90.) Lane vs. Harris 217 

SUPREME COURT. 

See Judgment, 6. 

; SURETIES:. 

See Judgment, 9. 

TRESPASS. 

See Bailment, 7. 

- TROVER. 

See Bailment, 7. 

TRUSTEES, &c. 


1. Where, pending a proceding in Chancery, for the re- 
moval of a testamentary trustee, application is made 

















INDEX. al 


for the appointment of a receiver, a strong case must 
be made by the complainant, before the Court will in- 
terfere. It is not enough to allege that the trustee’s 
habits are bad, and his conduct to cestud que trust capri- 
cious ; there must appear reasons for fearing that the 
trust property will not be forthcoming to answer the fi- 
nal decree. Poythress vs. Poythress......csccccesscssees 406 


See Husband and Wife, 1, 3, 4. 
VENDOR AND PURCHASER. 


1. The doctrine that a purchaser without notice is enti- 
tled to the protection of the Courts, applies where there 
is prior equitable title only, but not where there is prior 
legal title. The rule then is caveat emptor. Daniel 
and Wefe ve. Hollingehead. .........c0cceccscsececetesesoese 190 


See Judgment, (Foreign) 1; Sale. 
VENDOR’S LIEN. 


1. A surety, who was such before the sale, and with whom 
the title deeds are deposited as collateral security, is 
not such a bona fide creditor as to defeat the vendor's 


lien. Mounce vs. Byars et al......sssscccccccreeeseececees 469 


2. Nor does this deposit of the deeds, as an equitable 
mortgage, place the surety upon the footing of a bona 
fide purchaser without notice. Ibid. 


VOLUNTEERS. 


See Equity, 6. 
WARRANTY. 


See Slaves, fe. 1. ; : 





INDEX. 


WILL. | 

1, Where a will is absurd or ambiguous, as it stands, 

the Court may supply words to carry into effect the in- 

tention of the testator, when that intention is clearly 
manifested. Cleland et al. vs. Waters et al 


See Devise and Legacy ; Equity Practice, 8. 
WITNESSES. 


1. Where witnesses, sustaining the general character of 
an impeached witness, admit that they never heard the 
neighbors speak of his truthfulness, still their evidence 
may be weighed and considered by the Jury. Taylor 
and Wife vs. Smith 


2. A party cannot discredit his own witness. He may | 
show, however, that the fact is different from what the 
witness has stated. Burkhalter vs. Hdwards........... 583 


See Attorney at Law, 1; Evidence, 14. 








